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ANDKEW HAMILTON, ESQ., OF PENNSYLVANIA. 

BY JOSHUA FRANCIS FISHER. 

[The following sketch of Andrew Hamilton, by the late Joshua Francis 
Fisher, was printed in the Historical Magazine for August, 1868. As 
the circulation of that periodical was then so small as to call for a very 
limited edition, but few who are interested in the career of Pennsyl- 
vania's distinguished lawyer are aware that such an article was ever 
written. No excuse, therefore, is necessary for reproducing it here. 
The portrait that accompanies it is from the one by Wertmuller men- 
tioned in the text, now in the Historical Society.] 

The name of Andrew Hamilton, it is probable, would 
have sunk into oblivion, but for the place it has in the 
History of Civil Rights, as that of one of the earliest and 
boldest assertors of the Liberty of Speech and Writing, 
to whom precedence must be given over the famous Mr. 
Erskine, in the enunciation of the now universally accepted 
doctrines of the Law of Libel. All who have read his 
defence of the printer, John Peter Zenger, before Chief- 
Justice DeLancey and the Supreme Court of New York, in 
1736, will perhaps desire to know something more of this 
learned and fearless Advocate. 

The following pages perhaps contain all the facts of his 
Vol. xvi.— 1 ( 1 ) 
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private history and professional and political career which 
it is now possible to recover. They will probably excite 
regret that so little can now be known of a man whose 
patriotism and public spirit were as pre-eminent in the 
Province of Pennsylvania, as the legal attainments which 
mark him, in all respects, as the first of our Colonial lawyers. 

Andrew Hamilton was a Scotchman, born in the year 
1676. Although his parentage cannot be ascertained, he 
was doubtless of gentle blood; and his education must 
have been very good. Of his early history nothing is 
known. The family tradition is that he had been obliged 
to fly from his native country in consequence of killing a 
person of some importance in a duel. It is more likely 
that he may have been involved in some of the political 
difficulties during the reign of King William. At all 
events, he thought proper, for some time after his arrival in 
America, to conceal his name, taking that of Trent. What- 
ever the cause might have been, all danger to himself was 
passed in the reign of Queen Anne ; and his admission to 
Gray's Inn and call to the English Bar forbid the idea of 
his emigration under a charge of felony or any disgraceful 
crime. 

His first residence in the Colonies seems to have been 
the Eastern Shore of Virginia — afterwards in Kent County, 
Maryland. He is said to have had charge of an estate, and 
to have kept a classical school. He married afterwards a 
lady of some fortune, Mrs. Anne (Brown), widow of Joseph 
Preeson, connected with some of the first families in Mary- 
land. In the year 1712 he was established in Chestertown 
as a lawyer, with a handsome practice and great reputation 
for ability. In that year he was first retained by the agents 
of William Penn in a suit against Berkeley Codd, Esq., of 
Sussex County, Delaware, who had disputed some of his 
rights under the grant of the Duke of York. It may be 
remarked as a curious fact that Andrew Hamilton, son of 
the subject of this sketch, married a grand-daughter of Mr. 
Codd — the daughter and heiress of William Till, a gentle- 
man of some consequence in the Colony — obtaining with 
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her, among other property, the Woodlands Estate, near 
Philadelphia, afterwards so highly improved by his son, 
William Hamilton. 

It is supposed that the legal studies of Andrew Hamilton, 
commenced in Great Britain, must have been completed in 
Maryland, where there were, among the officials of the 
Government, several men of considerable legal attainments, 
and, amongst the gentry of the Eastern Shore, some highly 
educated men. Whatever opportunities these afforded, it is 
certain they were made the most of; and at the age of 
thirty-six, Andrew Hamilton had already attained great 
reputation and a lucrative practice. But the position of a 
Colonial lawyer seems in those times to have depended on 
the favor or license of the local authorities ; and a call to 
the English Bar, as a member of the Temple of Gray's Inn, 
was always prized as giving a rank and independence before 
the Colonial Judges well worth the expense and time of a 
voyage to England. So Mr. Hamilton thought, and with 
this object he sailed for England in the year 1712. The 
Records of Gray's Inn show that he was admitted a 
member of that learned society on the 27th of January, 
1712, where he is designated as Mr. Andrew Hamilton, of 
Maryland; and on the 10th of February of the same year 
he was, per favor, called to the Bar, w r hich means, without 
keeping the usual Terms, though not, it is to be inferred, 
without proof of character and learning in the law. 

He soon after returned to America and removed to Phila- 
delphia. Here his abilities gained him the first position at 
the Bar and a large practice. When appointed a member 
of the Provincial Council of Pennsylvania he accepted on 
condition that his attendance should not interfere with his 
practice ; and he appears rarely, if ever, to have taken his 
seat in that body. He had previously been appointed, in 
1717, Attorney-General of the Province, which office he 
resigned in 1726, before his second visit to England, which 
was of considerable length. 

After his return, on the 5th of June, 1727, he received 
from Governor Gordon the lucrative post of Prothonotary, 
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made vacant by the death of Mr. Ashton, in consideration 
not only of his legal qualifications, but also of "the con- 
siderable service he had done to the Proprietors in this 
Province and country." 

In April, 1728, we find he was Recorder of the city of 
Philadelphia; and, in November, 1737, he was appointed 
by Governor Thomas Judge of Vice- Admiralty, which office 
it is supposed he held until his death, his judicial functions 
not appearing to interfere with his practice in other courts. 

In the year 1727, he was elected a member of the House 
of Assembly from Bucks County; and he was returned to 
the same seat for twelve successive years. He immediately 
took a leading part in public affairs ; was Chairman of the 
most important committees, the author of most of the 
addresses of the Governor to the Proprietors and to the 
English Government, and the draughtsman of the Acts of 
Assembly. 

In October, 1729, he was elected Speaker; and with the 
exception of the year 1733, he filled the chair uninter- 
ruptedly till his final retirement in 1739. On one occasion, 
at least, he received the unanimous vote of the members. 
Every mark of their confidence seems to have been be- 
stowed. He was appointed a Trustee of the Loan Office, 
and entrusted with the building % and disbursements for the 
State House — sacred to us, and to all Americans, as the 
Hall of Independence. It appears that, although Messrs. 
Lawrence and Graeme were of the committee, the designs 
were furnished and entirely carried out by Mr. Hamilton. 
This appears to have been to the public satisfaction; and 
although the interior cannot boast of much architectural 
grandeur, 1 the exterior, especially the entrance hall and 
staircase, have been much praised by good judges. The 
other apartments might be, if their original panellings 
and decorations had not been many years ago barbarously 
removed — unluckily before Colonel Trumbull's picture of 
the Signers of the Declaration was sketched — or we might 

1 The original facade, with the arcades connecting the wings, had a 
much better effect than the present unsightly offices of "The Bow." 
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have a representation of the Hall as it was in July, 1776. 
The tradition is, that it was richly carved and in the finest 
style. An attempt was made to restore it, about forty years 
ago, and some little fragments of ornamental work were 
found in the cellars of the building, which may be seen over 
the smaller doors, but give little idea of the pristine appear- 
ance of this hallowed apartment — the dignity of which is 
departed, and the proper associations nearly effaced. 

The respect and confidence of his colleagues were not 
purchased by any unworthy compliances. While at all 
times advocating every inherited and chartered right, and 
promoting every measure of public utility, he never was 
ranked in the soi-disant popular anti-proprietary party ; and 
his constant opposition to Sir William Keith was justified 
by the developments of the character and objects of that 
mercenary and factious man. Such was the verdict of 
public opinion in Pennsylvania. 

On taking leave of the Assembly of Pennsylvania, in the 
year 1739, when, owing to his growing infirmities, he 
declared his intention of declining all further public service, 
he said -} 

" Gentlemen, — As the Service of the Country should be 
the only Motive to induce any man to take upon him the 
Country's Trust, which none ought to assume who find 
themselves incapable of giving such a constant Attendance 
as the nature of so great Trust requires; and as you are 
Witnesses of the frequent Indispositions of Body I have so 
long laboured under, particularly during the winter Season 
(the usual Time of doing Business here) and being appre- 
hensive that, by Reason of my Age and Infirmities, which 
daily increase, I may be unable to discharge the Duty 

1 The Kecords of the Assembly, under date of " 6th Mo. 11, 1739," are 
as follows: 

"And the House being about to adjourn, the Speaker addressed him- 
self to them in the following Speech, a Copy whereof, on Bequest, he 
delivered to the Clerk, and it was Resolved, upon Motion, that the same 
be inserted in the Minutes of the House." Votes and Proceedings, iii. 
349. 
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expected from a Member of Assembly; I therefore hope 
that these Considerations alone, were there no others, will 
appear to you sufficient to justify the Determination I am 
come to, of declining the farther Service of the Province in 
a Representative Capacity. 

u As to my Conduct, it is not for me to condemn or com- 
mend it : Those who have sat here from time to time during 
my Standing, and particularly these several Gentlemen 
present, who were Members when I first came into the House 
(whom I now see with Pleasure) have the Eight to judge 
of my Behaviour, and will censure or approve of it as it has 
deserved. But, whatever that may have been, I know my 
own Intentions, and that I ever had at Heart the Preserva- 
tion of Liberty, the Love of which, as it first drew me to, so 
it constantly prevailed upon me to reside in, this Province, 
tho' to the manifest Prejudice of my Fortune. 

" But (waiving all Remarks of a private Nature, which 
Reflections of this kind might naturally, and justly lead me 
into) I would beg Leave to observe to you, That it is not 
to the Fertility of our Soil, and the Commodiousness of our 
Rivers, that we ought chiefly to attribute the great Progress 
this Province has made, within so small a Compass of Years, 
in Improvements, Wealth, Trade, and Navigation, and the 
extraordinary Increase of People, who have been drawn 
hither from almost every Country in Europe ; a Progress 
which much more antient Settlements on the Main of 
America cannot at present boast of, No, it is principally and 
almost wholly owing to the Excellency of our Constitution, 
under which we enjoy a greater Share both of civil and 
religious Liberty than any of our Neighbours. 

"It is our great Happiness that instead of trienniel 
Assemblies, a Privilege which several other Colonies have 
long endeavoured to obtain, but in vain, ours are annual; 
and for that Reason, as well as others, less liable to be prac- 
tised upon, or corrupted, either with Money or Presents. 
"We sit upon our own Adjournments, when we please, and 
as long as we think necessary, and are not to be sent a 
Packing, in the Middle of a Debate, and disabled from 
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representing our just Grievances to our Gracious Sovereign, 
if there should be Occasion, which has often been the hard 
fate of Assemblies in other Places. 

" We have no Officers but what are necessary ; none but 
what earn their Salaries, and those generally are either 
elected by the People, or appointed by their Representatives. 

" Other Provinces swarm with unnecessary Officers, nom- 
inated by the Governors, who often make it a main Part 
of their Care to support those Officers, (notwithstanding 
their Oppressions). At all events, I hope it will ever be 
the Wisdom of our Assemblies to create no great Offices 
or Officers, nor indeed any Officer at all, but what is really 
necessary for the Service of the Country, and to be sure 
to let the People, or their Representatives, have at least, 
a Share in their Nomination or Appointment. This will 
always be a good Security against the mischievous Influence 
of Men holding Places at the Pleasure of the Governor. 

" Our foreign Trade and Shipping are free from all 
Imposts, except the small Duties payable to his Majesty by 
the Statute Laws of Great Britain. The Taxes which we 
pay for carrying on the Publick Service is inconsiderable ; 
for the sole Power of raising and disposing of the Publick 
Money for the support of Government is lodged in the 
Assembly, who appoint their own Treasurer, and to them 
alone he is accountable. Other incidental Taxes are assessed, 
collected and applied by Persons annually chosen by the 
People themselves. Such is our happy State as to Civil 
Rights. 

"ISTor are we less happy in the enjoyment of a perfect 
Freedom as to Religion. By many years Experience, we 
find that an Equality among Religious Societies, without 
distinguishing any one Sect with greater Privileges than 
another, is the most effectual Method to discourage Hypoc- 
risy, promote the Practice of the moral Virtues, and prevent 
the Plagues and Mischiefs that always attend religious 
Squabbling. 

"This is our Constitution, and this Constitution was 
framed by the wisdom of Mr. Penn, the first Proprietor and 
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Founder of the Province, whose Charter of Privileges to 
the Inhabitants of Pennsylvania will ever remain a Monu- 
ment of his Benevolence to Mankind and reflect more 
lasting Honour on his Descendants than the largest Posses- 
sions. In the Framing of this Government, he reserved no 
Powers to himself or his Heirs to oppress the People ; no 
Authority but what is necessary for our Protection, and to 
hinder us from falling into Anarchy; and therefore, (sup- 
posing we could persuade ourselves that all our Obligations 
to our great Law-giver, and his honourable Descendants, 
were entirely cancelled, yet) our own Interests should 
oblige us carefully to support the Government on its present 
Foundation, as the only Means to secure to ourselves and 
our Posterity the enjoyment of those Privileges, and the 
Blessings flowing from such a Constitution, under which 
we cannot fail of being happy, if the Fault be not our own. 

" Yet I have observed, that in former Assemblies there 
have been Men who have acted in such a Manner as if they 
utterly disregarded all those inestimable Privileges, and 
(whether from private Pique and personal Dislike, or thro' 
Mistake, I will not determine) have gone great Lengths in 
risking our Happiness, in the prosecution of such Measures 
as did not at all square with the Professions they frequently 
made of their Love to our Government. 

" When I reflect on the several Struggles which many 
of us, now present, have had with those Men, in order to 
rescue the Constitution out of their Hands, which, thro' 
their Mistakes (if they were Mistakes) was often brought 
on the Brink of Destruction ; I cannot help cautioning you, 
in the most earnest Manner, against all personal Animosity 
in publick Consultations, as a Eock, which, if not avoided, 
the Constitution will at some Time or other infallibly split 
upon. 

" But there is no Room for Applications of that Kind at 
present. It is with Delight I see this Session of Assembly 
end in a Manner very different from what was expected in 
the Beginning of the Year. The principal Business has 
been carried on with so good an Agreement among the 
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Members of the House, and so little Difference in Senti- 
ments between our Governor and the People, that it cannot 
but yield a sensible Pleasure to all who wish well to this 
Province. 

"As this, Gentlemen, is likely to be the last Time I may 
trouble you with anything in this Place, I hope you will 
the more easily pardon the Liberties I have taken ; and that 
you will farther permit me here to acknowledge my Obli- 
gations to that County, which has so often elected me for 
one of their Representatives ; and at the same time to assure 
you, that I shall always retain a grateful Sense of the great 
Confidence so long resposed in me, and the Honour so 
frequently conferred upon me by many successive Assem- 
blies, in calling me to the Chair of this honourable House." 

Contemporaneously with his occupancy of his seat in the 
Pennsylvania Assembly, as its Speaker, Andrew Hamilton 
filled, for one or more years, the same place in the Three 
Lower Counties — now the State of Delaware. This has 
been only ascertained from the published Laws of Dela- 
ware, printed by Franklin, in 1741. Some of the most 
elaborate and important of these Statutes have the sig- 
nature of Andrew Hamilton, as Speaker; but these are 
without date or year of the King's reign, but, being executed 
under the administration of Governor Gordon, must date 
before the year 1737, when he was superseded by Governor 
Thomas. Among these Acts are those for regulating Elec- 
tions, for securing the administration of Estates, for the 
confirmation of Titles to land, and for establishing Courts 
of Law and Equity; and these were all, without doubt, 
drafted by Mr. Hamilton, and have been cited as evidence 
of his great ability by eminent lawyers. 

The Records of Delaware, however, of that period, have 
not been preserved at the public offices ; and the search for 
the name of Andrew Hamilton in their legislative and 
judicial proceedings has been entirely fruitless. 

The following letter from the Speaker of the House of 
Assembly of the Three Lower Counties gives evidence of 
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his having been employed in similar services at a much 
earlier date : 

" Sir, — The Representatives of this Government in As- 
sembly met, being truly sensible of the Services you have 
this session done, have commanded me to return you 
their hearty Thanks for the same — which in their names & 
my own I most sincerely do — and at the same Time lay 
hold of the Opportunity to subscribe with Pleasure, 
" Y r most humble Serv* 

"John ffrench, Speaker. 
"March 15th, 1726. 
"To Andrew Hamilton, Esq. 
"These." 

Of his professional attainments and ability only tradi- 
tional and fragmentary evidences remain to this day, except 
his celebrated argument in the Zenger Case, which has 
procured for him a place in the History of Liberty and has 
been called by Gouverneur Morris the " Day Star of the 
Revolution," as it unquestionably awakened the public 
mind throughout the Colonies to a conception of the most 
sacred rights as citizens and as subjects of a free country. 

The speech, which was repeatedly printed in England as 
well as America, may be commended more for the bold 
enunciation of principle than for the accumulation of learned 
citations and for its arguments from precedents ; but it uses 
its authorities with masterly skill, and deals crushing blows 
to the Prosecution and the Court. It justly establishes its 
author's fame as the first lawyer of his time in the British 
Provinces; and we have besides the abounding evidence of 
his high consideration by his professional brethren in the 
neighboring Provinces, where his opinions were constantly 
sought for. 

He was in the employ of the Proprietary family, from his 
removal to Philadelphia till his death ; and in the difficulties 
with Lord Baltimore he was particularly useful. At every 
step taken in this tedious controversy, he seems to have 
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been consulted, and served in various Commissions to meet 
the Maryland authorities in framing the Terms of Agree- 
ment, in 1732, upon which the case was brought before the 
Privy Council by Mr. Murray, afterwards the celebrated 
Lord Mansfield; and in preparing the materials of the 
Brief upon which it was finally submitted, after his death, 
to the Court of Chancery, Mr. Hamilton not only exerted 
the most untiring industry, but exhibited marked ability ; 
and the gratitude of his employers was shown by their more 
than ordinary remuneration for his services. The Estate of 
Bush Hill, forming part of the present city of Philadelphia, 
and comprising the whole space from Vine Street to Coates 
Street, and from Twelfth Street to Nineteenth Street, was 
carved out of the manor of Springettsbury, and granted 
by the advice of James Logan to the great lawyer. On this 
he erected a spacious and stately mansion, in which he died. 
Here his son, Governor Hamilton, long exercised a generous 
hospitality ; and here, too, John Adams resided during his 
Vice-Presidency. It was burned about sixty years ago ; but 
the walls, still standing, were restored on a sadly debased 
shape, forming part of a floor-cloth manufactory, and since 
converted to other uses. There is a poorly engraved view 
of it in the Universal Magazine, December, 1787, with its 
out-houses, giving a higher idea of its magnitude than of 
its architectural beauty. 

Andrew Hamilton also acquired a noble estate in Lan- 
caster County. The town plot of the city of Lancaster was 
laid out on this property, in 1728; and the ground-rents 
reserved, yielded, for a long time, an income to his descend- 
ants, till popular policy was roused against that kind of 
tenure ; and, although the appeal of the tenants to an incor- 
rupt and unterrified judiciary was in vain, the family were 
induced to cede their established rights on liberal terms of 
compromise. The parts of the Bush Hill Estate sold have 
enriched several members of the family, who still retain a 
considerable portion of it. Besides these estates, they had 
lands in New Jersey; and the valuable city property bounded 
by Chestnut and Third Streets and the Dock Creek, where 
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a mansion, described in Watson's Annals of Philadelphia, as 
Clarke's Great house, was the birth-place of Governor 
Hamilton. It was afterward sold to and inhabited by 
Israel Pemberton, the leading member of the Friends' 
Meeting at the time of the Revolution; and, under the 
Administration of General Washington, it was occupied by 
Alexander Hamilton, as the Treasury Department of the 
United States. 

Andrew Hamilton's visit to England, between the years 
1724 and 1726, was probably connected with the great Penn 
and Baltimore case; but no trace can, it is believed, now be 
found of his appearance as a Barrister at the English Court, 
though this is not impossible. The opportunity was, how- 
ever, given for an acquaintance with Mr. Murray and the 
other great lawyers of the day ; and was no doubt the occasion 
referred to, in his defence of Zenger, when he " saw the 
practice of very great Courts." * Sir Philip Yorke, after- 
wards the great Lord Hardwicke, was then the leader of the 
English Bar ; and Mr. Hamilton might have been present 
at the famous trial of Lord Chancellor Macclesfield. 

In America, we find traces of his employment in the 
Courts of several Colonies; and his opinion was often 
sought for by different Provincial Governors, in matters of 
political or pecuniary importance. At home he probably 
had a part in every important case. His great success 
excited envy and stimulated calumny. The party leaders 
he opposed and frustrated, the rival lawyers whose igno- 
rance and incompetence he exposed, the unfortunate liti- 
gants whom he disappointed, all were his enemies, or at 
least, ready to listen to his detractors. There exist in print 
some most abusive attacks upon him, the scurrility of which 
is alone fatal to their credit — which contain no definite 
charges, and which are contradicted by all we know of 
him. The chief accusation was a grasping spirit and dis- 
honesty in his practice. The latter charge is impossible, 
for he had the respect of all the best men of the Colony. 

1 Zenger's Eeport of his Trial, p. 25. 
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As a contradiction to the latter, we may invoke his noble 
disinterestedness in the case of Zenger, when " he offer'd 
to go to New York without fee or reward, under the weight 
of many years & great infirmities of body," to advocate the 
great cause of Civil Liberty. With a professional reputation 
already established, a fortune already acquired, he appeared 
before a Court which had already prejudged his case and a 
provincial jury very likely to be intimidated by the frowns 
of authority, to assert the great right of Freedom of the 
Press, without which most other rights would be valueless. 

Preceding, by fifty years, the great English lawyer who 
finally established this principle of Liberty, he had used 
the same course of argument, and we may justly claim for 
him the larger share of honor — an honor also to be given 
to the honest jury. In those days there was no small 
courage required to oppose the authorities in a King's 
Colony, where so much depended on royal favor. 

Andrew Hamilton died at Bush Hill, in the summer of 
1741, and was buried in the family graveyard on the estate ; 
but on its sale, his remains, with those of his children, were 
removed to a spacious mausoleum in Christ Church-yard, 
which was closed on the last of his name in 1848. 

His children were James Hamilton, who, by two appoint- 
ments, and for many years, was Lieutenant-Governor of 
Pennsylvania : a gentleman of great dignity and private 
worth; distinguished for liberality and independence; the 
only native Governor before the Ee volution, and probably 
the most esteemed by his countrymen as well as the Pro- 
prietary family. He was one of the early patrons of Ben- 
jamin West, by whom there is a very fine full-length portrait 
now in the possession of his collateral descendant, Mr. 
Hamilton Beckett, who married a daughter of Lord Chan- 
cellor Lyndhurst and resides in England. He patronized 
and encouraged all public enterprises ; and was the President 
of the American Philosophical Society before its union with 
the Society for the Diffusion of Useful Knowledge, under 
the auspices of Dr. Franklin. James Hamilton died in the 
year 1782. His brother, Andrew Hamilton, married a 
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daughter of William Fell, Esq.; and their son, William, was 
distinguished as probably the earliest collector of pictures 
and cultivator of ornamental gardening. In his day there 
was no country-seat equal to the Woodlands, for trees and 
shrubbery and plants imported from every region; for 
pictures, many of them selected by West; and other objects 
of taste. In the cemetery, to which it is now converted, 
there are few remains of its picturesque beauties ; and the 
gloomy appropriation makes a sad contrast to the hospi- 
talities and gayeties of which it was the scene, within the 
recollection of the writer. William Hamilton, the younger, 
like his uncle, the Governor, never married. His brother 
Andrew, married to Miss Abigail Franks, daughter of 
David Franks, of New York, had a numerous family, who 
had descendants ; but there are none of the name now 
living. A fourth Andrew Hamilton in succession lived in 
England ; and his daughter married a Captain Palairet, of 
the British Army, whose children have in their possession 
the gold box in which the freedom of the city of Few York 
was presented to their ancestor " for his learned and gen- 
erous defense of the Eights of Mankind and the Liberty of 
the Press." 

The only daughter of Andrew Hamilton, the elder, was 
married to William Allen, who filled the office of Provincial 
Chief-Justice with great respectability. He probably owed 
his professional education to his wife's accomplished father, 
and his official promotion to the influence of Mr. Hamilton. 
He was a man of great wealth, and his children had the 
most prominent places in our provincial society. One of 
his daughters married John Penn, son of Eichard, the last 
Proprietary Governor of Pennsylvania, who built and re- 
sided at Lansdowne, one of the finest seats on the river 
Schuylkill. He died at Philadelphia, and is buried at 
Christ Church. He had no children, and his widow went 
to England soon after the Eevolution. The sons of Chief- 
Justice Allen were all supposed to take the part of England 
in the War of Independence, and some of them were se- 
riously implicated. Those who survived the war abandoned 
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their native country, and left, I believe, no sons ; and the 
name of Allen, as that of Hamilton, is now extinct The 
Borough of Allentown, in Northampton (now Lehigh) 
County, takes its name from them, as it was the centre of 
their immense family possessions. It is believed there is 
nothing left of this great estate to the descendants, in the 
female line, still among us. 

The foregoing are all the facts that can now be col- 
lected of the first Andrew Hamilton. After the space of 
four generations traditions of character are rarely preserved ; 
but there is happily in existence an obituary notice, attrib- 
uted to Dr. Franklin, printed, at all events, in his paper, 
which, if it errs on the side of eulogy, can hardly be with- 
out a substantial basis of truth. Such a character would 
else be only satire in disguise. 

The Obituary referred to appeared in the Pennsylvania 
Gazette, of August, 1751, as follows : 

"On the Fourth instant, died Andrew Hamilton, Esq., 
and was next day interred at Bush Hill, his Country Seat. 
His Corpse was attended to the grave by a great number of 
his friends, deeply affected with their own but more with 
their Country's loss. He lived not without enemies ; for, 
as he was himself open and honest, he took pains to unmask 
the hypocrite, and boldly censured the knave, without 
regard to station or profession. Such, therefore, may exult 
in his death. He steadly maintained the Cause of liberty ; 
and the laws made during the time he was Speaker of the 
Assembly, which was many years, will be a lasting monu- 
ment of his affection to the people, and of his Concern for 
the welfare of this Province. He was no friend to power, 
as he had observed an ill-use had been frequently made of 
it in the Colonies ; and therefore was seldom on good terms 
with the Governors. This prejudice, however, did not 
always determine his conduct towards them, for, when he 
saw they meant well, he was for supporting them honour- 
ably, and was indefatigable in endeavoring to remove the 
prejudices of others. He was long at the top of his profes- 
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sion here ; and had he been as griping as he was knowing, 
he might have left a much greater fortune to his family 
than he has done. But he spent much more time in hearing 
and reconciling differences in private, (to the loss of his 
fees,) than he did in pleading cases at the bar. He was just 
when he sat as Judge, and though he was stern and severe 
in his manner, he was compassionate in his nature, and 
very slow to punish. He was a tender husband and a fond 
parent. But these are virtues which fools and knaves have 
sometimes, in common with the wise and honest. His free 
manner of treating religious subjects gave offence to many, 
who, if a man may judge from their actions, were not them- 
selves much in earnest. He feared God, loved mercy, and 
did justice. If he could not subscribe to the Creed of any 
particular Church, it was not for want of considering them 
all, for he had read much on religious subjects. He went 
through a tedious sickness with uncommon cheerfulness, 
constancy and courage. Nothing of affected bravery or 
ostentation appeared ; but such a composure and tranquility 
of mind as results from the reflection of a life spent agree- 
ably to the best of man's judgment. 1 He preserved his 

1 The reference to Andrew Hamilton's want of religious faith in the 
above Obituary suggests a quotation from a MS. satirical production of 
the year 1727, in which many of the more eminent of that day in the 
Province are catalogued with considerable ironical humour. 

It is called Advice and Instruction to the Palatines newly arrived in 
the Province of Pennsylvania, by their countryman, H. J. Z., a Freeholder, 
translated from the High Dutch. 

The list terminates with the three following : 

" If you are staggering in your Faith and desire to be confirmed in 

the Belief of the Christian Keligion, seek ghostly counsel from A w 

H n. 

" If you would desire strict Justice in your Lawsuits let honest D d 

L d be your Judge. 

" If you would learn the art of Dissimulation to impose on the Igno- 
rant, make fine Speeches and promise without any meaning ; borrow of 
everybody without any intention to pay ; cheat all you deal with, and 
nevertheless be a fine Gentleman, follow the example of Sir W m. 

"If you desire to possess a perfect calmness of thought — to sleep 
sound and enjoy a good measure of health — drink hard, laugh loud and 
run deeply in debt." 
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understanding and his regard for his friends to the last 
moment. What was given as a rule by a poet, upon another 
occasion, may be justly applied to him upon this : 

Servetur ad imum 

Qualis ab incepto processerit, et sibi constet." 

Finding himself unable to do justice to the professional 
and public services of this great lawyer and statesman, 
Andrew Hamilton, the writer applied to his friend the 
learned Judge Cadwalader, as, of all our jurisconsults, the 
one most familiar with the judicial history of the Province, 
and, at the same time, best able to estimate at their true 
value the professional ability and attainments as well as the 
public services of this almost forgotten patriot and states- 
man; and he is permitted to extract from Judge Cadwal- 
ader's answer the following pages. In those preceding, 
Judge Cadwalader had given some memoranda for the 
private and family history of Mr. Hamilton, to which the 
composition of the above imperfect biographical sketch is 
partly indebted. 

Judge Cadwalader writes : "After the above hasty out- 
line of the little biographical knowledge of Mr. Hamilton 
which I possess, I proceed to answer directly your inquiry 
what is my opinion of him as a lawyer. 

" This opinion is formed solely upon consideration of his 
argument in Zenger's case. This trial, we are told, ' made a 
great noise in the world.' [17 State Trials, 675 (n.).] That 
which principally made it remarkable was the argument of 
Mr. Hamilton and its effect. The novelty, in his day, of 
some of his propositions and of the reasoning by which he 
supported them, explains the ill-natured contemporaneous 
criticisms of his argument in certain publications inserted 
in the State Trials. The authors of great reformations are 
always thus censured by the short-sighted of their own day. 

The whole may be found inserted in a folio volume of tracts and 
broadsides of great rarity, belonging to the American Philosophical 
Society. It may be presumed that the "Advice to the Palatines" was 
never printed. Its authorship has been attributed to Franklin. 
Vol. xvi. — 2 



18 Andrew Hamilton, Esq., of Pennsylvania. 

These criticisms were written before the impression of his 
views had been stamped, as it has subsequently been, upon 
the institutions of a nation. Reform, through legislation, 
may be effected with little difficulty as compared with ad- 
ministrative reformation of jurisprudence without legisla- 
tive aid. The Advocate who can effect the latter, especially 
where political considerations are involved, must be a 
mental giant. One great excellence of the system of trial 
by jury is, that it affords the means of gradually producing 
such reformations without revolutionary perils. Propositions 
in this argument, which were, strictly speaking, untenable 
as points of Anglo-American Colonial law, prevailed, nev- 
ertheless, at that day, with the jury. These propositions have 
been since engrafted permanently upon the political juris- 
prudence of this Continent. If that speech to the jurors 
who acquitted Zenger had never been uttered, or had not 
been reported, the framers of the Constitutions of the several 
States might not have been prepared for the adoption of 
provisions like that of the Seventh Section of the Declara- 
tion of Rights in Pennsylvania. This provision is ' that the 
printing presses shall be free to every person who under- 
takes to examine the proceedings of the Legislature, or any 
branch of Government ; and no Law shall ever be made to 
restrain the right thereof. The free communication of 
thoughts and opinions is one of the invaluable rights of 
man ; and every citizen may freely speak, write, and print 
on any subject, being responsible for the abuse of that lib- 
erty. In prosecutions for the publication of papers inves- 
tigating the official conduct of officers or men in public 
capacity, or where the matter published is proper for public 
information, the truth thereof may be given in evidence; 
and in all indictments for libels, the jury shall have a right 
to determine the law and the facts, under the direction of 
the Court, as in other cases.' I thus quote the Constitution 
partly in order to introduce a remark upon the well-known 
British Act of Parliament, of the year 1792, which is the 
same in effect as the last sentence of the Constitutional 
provision. This British Statute was passed in consequence 
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of the effect upon public opinion produced in England by 
the speeches, in two previous cases, of a celebrated English 
barrister, afterwards Lord Chancellor. In one of the cases, 
this English lawyer had set himself in opposition to the 
Court, and to its ruling of the law as previously laid down 
in books of Reports, quite as earnestly as Mr. Hamilton in 
Zenger's case, and no less pugnaciously. 

" Mr. Hamilton argued three propositions. One, that the 
jury have, in prosecutions for libels, the same right as in 
other criminal prosecutions, to determine the law as well as 
the facts under the direction of the Court, has already been 
mentioned. Another was, that as the alleged libel con- 
cerned the official conduct of persons acting in public 
capacities, the publication was justifiable if the statements 
were true. The other was that w 7 hether they w r ere true or 
false, the limits of fair discussion of subjects of general 
public interest had not been exceeded. But the last propo- 
sition, though argued, was not stated by him. It w r as 
blended with the other; and he rested the case profession- 
ally on the question of truth or falsehood. Whether this 
was a defect in his argument should be decided with a 
cautious reference to its date. The two propositions which 
he stated were, in his day, thought innovations. To have 
stated the third proposition distinctively might then have 
been an imprudence. It might have been thought dema- 
goguism,and have injured the case of his client. The lights 
of after-born wisdom have been since cast upon this part of 
the subject. Its distinct development was not a duty of the 
Advocate unless necessary to the success of the defence. 
His immediate function was not that of the Statesman or 
political philosopher. 

" I do not think that the argument was improved by the 
references near its close to occurrences of Eoman history. 
But these are spots of the sun. I have stated every question 
which a fault-finding critic of the present day could suggest 
in order to qualify the praise due to this argument. As a 
simple forensic effort it is not surpassed by anything of the 
kind which is in print as having been uttered by Webster, 
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Erskine, or Pinckney. The remark of Mr. Hamilton (17 
State Trials, 703), that he had 4 seen the practice in very 
great Courts/ might suggest the notion that he had schooled 
himself upon the observation of some great English models 
of his day, perhaps one of the Yorkes, or a Murray. 

" But it is not merely a great forensic effort. It displays 
accuracy of scientific learning, and the result of severe self- 
discipline as a lawyer. The speech is a sufficient biography 
of him as a student of legal science. His method of refer- 
ring to authorities tests the depth of his research and the 
clearness of his judgment not less than the copiousness of 
his intellectual development. Ordinary lawyers work from 
authorities as their only source of professional knowledge. 
They thus work, as it were, from below upwards. But 
great lawyers look upon the same precedents from above 
downward, using them as the tests, or as examples, of rules 
or principles deduced from independent and higher sources 
of thought. Of this class was Mr. Hamilton. His learning 
must have been profound. But he made no parade of it. 
He stated his propositions in such a form as to dispense 
with citations from books ; and yet such citations were 
obviously at his command; and he seems to have stated no 
proposition which he had not previously subjected, in the 
course of private study, to the standard of a rigid compari- 
son with precedents. It is obvious that he had educated 
himself in general public law, and was familiar enough 
with its principles to incorporate them with his argument 
without pausing to state them. If short-sighted men of his 
own day thought him a demagogue, which I do not believe, 
those of greater forecast must have recognized the traits of 
a statesmanlike lawyer, whose works would produce their 
memorials to be appreciated in a future generation. 

" I have thus given my opinion of him as a lawyer. You 
ask also my opinion of him as a legislator. He was, I 
think, of the class of lawj^ers who usually make the most 
judicious legislators. But I am not able to form any opinion 
of his actual capacity in this respect. I do not know what 
Laws he may have written, or assisted in writing; and have 
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not sufficient means at hand of obtaining the knowledge. I 
am, however, under the impression that, in Pennsylvania, 
the legislation of his era was much less important than that 
of anterior and subsequent periods. 

"All that I have written is the result of investigations 
made some years ago, which are, in part, forgotten, and 
which I regret that I have not, at this time, leisure particu- 
larly to renew. 

" Yours, very truly, 

"John Cadwalader. 
" J. Francis Fisher, Esq." 



To this may be added the recollections of the writer of 
the above Memoir, that there were found at the Woodlands, 
when that family seat w T as broken up, many boxes and 
trunks full of legal papers, including Briefs and Opinions 
evincing great learning and labor, and i idicating extensive 
practice throughout the Middle Colonie 3. Much that was 
interesting and valuable might have been rescued ; but the 
writer was at that time too young to estimate their worth, 
and they were left to the ordinary fate of worm-eaten 
family papers. Among the books which had been inherited 
by Mr. William Hamilton, were a few with the name of his 
grandfather in various departments of literature, some of 
them with annotations in English and Latin, indicative of 
deep and curious learning. The law books had probably 
passed into the possession of Chief-Justice Allen, who mar- 
ried Andrew Hamilton's daughter, some of whose sons were 
also members of the legal profession. There was not much 
learning of any kind among the later representatives of the 
Hamilton name. 

It has not been thought necessary to quote at length the 
great Argument in the Case and Trial of John Peter Zenger, 
which is to be found in the British State Trials and in several 
pamphlets printed at the time, in England and America — 
the rarest of which is that, in folio, from the press of Zenger 
himself— New York, MDCCXXXVI. The peroration, em- 
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bodying the noblest sentiments, and exhibiting some of his 
peculiar powers as an advocate, is worthy of being repro- 
duced at this time, and is as follows : 

" But why do I go to heathen Rome to bring instances of 
the love of Liberty ? The best blood in Britain has been 
shed in the cause of Liberty; and the freedom we enjoy at 
this day may be said to be, in a great measure, owing to the 
glorious stand the famous Hampden and other of our coun- 
trymen made against the arbitrary demands and illegal 
impositions of the times in which they lived ; who rather 
than give up the rights of Englishmen, and submit to pay 
an illegal tax of no more, I think, than three shillings, re- 
solved to undergo, and for the liberty of their country, did 
undergo the greatest extremities, in that arbitrary and ter- 
rible Court of Star Chamber, to whose arbitrary proceed- 
ings, (it being composed of the principal men of the Kealm, 
and calculated to support arbitrary government) no bounds 
or limits could be set, nor could any other hand remove the 
evil but a Parliament. Power may justly be compared to a 
great river, which while kept within its due bounds, is both 
beautiful and useful ; but when it overflows its banks, it is 
then too impetuous to be stemmed ; it bears down all before 
it, and brings destruction and desolation wherever it comes. 
If then this is the nature of Power, let us at least do our 
duty, and like wise men, (who value freedom) use our utmost 
care to support Liberty, — the only bulwark against lawless 
power, which in all ages has sacrificed to its wild lust and 
boundless ambition the blood of the best men that ever 
lived. 

" I hope to be pardoned, Sir, for my zeal upon this occa- 
sion. It is an old and wise caution — That when our neighbour's 
house is on fire, we ought to take care of our own. For tho' blessed 
be God, I live in a Government where Liberty is well under- 
stood and freely enjoyed ; yet experience has shown us all 
(I'm sure it has me) that a bad precedent in one Gov- 
ernment is soon set up for an authority in another; and 
therefore I cannot but think it mine and every honest 
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man's duty, that, while we pay all due obedience to men 
in authority, we ought at the same time to be upon our 
guard against power wherever we apprehend that it may 
affect ourselves or our fellow-subjects. 

"I am truly very unequal to such an undertaking on 
many accounts. And you see I labor under the weight of 
many years and am borne down with great infirmities of 
body; yet old and weak as I am, I should think it my duty 
if required, to go to the utmost part of the land, where my 
service could be of any use in assisting to quench the flame 
of prosecutions upon informations, set on foot by the Gov- 
ernment to deprive the people of the right of remonstrating 
(and complaining too) of the arbitrary men in power. Men 
who injure and oppress the people under their adminis- 
tration, provoke them to cry out and complain; and then 
make that very complaint the foundation for new oppres- 
sions and prosecutions. I wish I could say there were no 
instances of this kind. But to conclude; the question 
before the Court and you, Gentlemen of the Jury, is not 
of small nor private concern ; it is not the case of a poor 
printer, nor of New York alone which you are trying. ~No ! 
it may in its consequence affect every freeman that lives 
under a British Government on the main of America. It 
is the best cause. It is the cause of Liberty, and I make 
no doubt but your upright conduct, this day, will not only 
entitle you to the love and esteem of your fellow-citizens ; 
but every man who prefers Freedom to a life of Slavery, 
will bless and honor you, as men who have baffled the 
attempt of tyranny; and by an impartial and uncorrupt 
verdict, have laid a noble foundation for securing to our- 
selves, our posterity, and our neighbors, that, to which 
nature and the laws of our country have given us a right — 
the Liberty both of exposing and opposing arbitrary power 
(in these parts of the world, at least) by speaking and 
writing Truth." 

At the close of this remarkable speech there was consid- 
erable sharp discussion between " Mr. Attorney," the Judges 
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of the Court, and Mr. Hamilton, the latter of whom main- 
tained his position with that manly dignity by which he was 
ever characterized. 

The jury then retired; but after a short absence, re- 
turned. When asked for their verdict, the foreman, Thomas 
Hunt — whose name deserves to be remembered — said "Not 
guilty" 

As soon as the verdict was announced, the people, who 
crowded the hall where the court was held and were fully 
aware of the magnitude of the question at stake, and strongly 
sympathized with Zenger, gave " three Huzzas in the Hall," 
doubtless to the great chagrin of the Judges, who had con- 
fidently anticipated a different result. 

To this pamphlet are appended the proceedings of the 
Corporation of the City of New York, conferring the Free- 
dom of the Corporation. The grant, which was voted on 
the 16th of September, 1735, by the Mayor, Deputy Mayor, 
Recorder, Aldermen and Assistants, is in the following words 
and form, viz. : 



" City of 
New York, 



Paul Richards, Esq. ; the Recorder, Alder- 
men and Assistants of the City of New 
York, convened in Common Council, To 
all to whom these Presents shall come, 
Greeting. 



" Whereas, Honour is the just Reward of Virtue and 
publick Benefits demand a publick Acknowledgment. We 
therefore, under a grateful Sense of the remarkable Service, 
done to the Inhabitants of this City and Colony, by Andrew 
Hamilton, Esq., of Pennsylvania, Barrister at Law, by his 
Learned and generous Defence of the Rights of Mankind, 
and the Liberty of the Press, in the case of John Peter Zenger, 
lately tried on an Information exhibited in the Supreme 
Court of this Colony, do by these Presents, bear to the said 
Andrew Hamilton, Esq., the publick Thanks of the Freemen 
of this Corporation for that signal Service, which he chear- 
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fully undertook under great Indisposition of Body, and 
generously performed, refusing any Fee or Reward ; And 
in Testimony of our great Esteem for his Person and Sense 
of his Merit, do hereby present him with the Freedom of 
this Corporation. These are therefore to Certify and Declare, 
that the said Andrew Hamilton, Esq., is hereby admitted, 
received and allowed a Freedom and Citizen of the said 
City, To Have, Hold, Enjoy and Partake of all the Benefits, 
Liberties, Privileges, Freedoms and Immunities, whatsoever 
granted or belonging to a Freeman of the said City. In 
Testimony whereof the Common Council of the said City, 
in Common Council assembled, have caused the Seal of the 
said City to be hereunto affixed this Twenty Ninth Day of 
September, Anno Domini, One Thousand Seven Hundred and 
Thirty Five. 

" By Order of the Common Council. 

" William Sharpas, Clerk." 

At the same time, as is recorded, " Sundry of the Mem- 
bers of the Corporation and Gentlemen of the City volun- 
tarily contributed sufficient for a Gold Box of five Ounces 
and a half for inclosing the Seal of the said Freedom/' 
which being completed as desired, Alderman Bayard, on 
behalf of the Corporation, proceeded to Philadelphia and 
delivered to Mr. Hamilton the Diploma with the Seal 
enclosed in the Gold Box, which is still preserved as an 
heirloom by the children of Captain Palairet, who married 
a daughter of Andrew Hamilton — the fourth of that name 
in direct descent, and the last in the line of males. 

Round the lid of the box there is engraved, not only the 
Arms of the City of New York, but also this Motto, in a 
Garter : 

Demer&e Leges — Timefacta Libertas — H^ic Tandem 

Emergunt. 

On the inner side of the lid of the box, showing itself at 
the same time with the Certificate of the Freedom, there 
are engraved, in a Flying Garter, these words : 
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N"ON NUMMIS — VlRTUTE PaRATUR. 

As an incentive to public virtue, on the front of the rim 
of the box, there is engraved a part of Tulhfs wish : 

Ita Cuique Eveniat, ut de Eepublica Meruit. 

In conclusion, it may be mentioned that there exists a 
portrait of Andrew Hamilton, a fine picture by Wertmuller, 
copied from a rude original which was destroyed — a hand- 
some shrewd face, in the wig, gown, and bands of an En- 
glish barrister. The original was in the possession of Mr. 
Becket ; and a copy is preserved in the Hall of the Histori- 
cal Society of Pennsylvania. 

NOTE. 

Zenger had employed as his counsel James Alexander, Esq., and 
William Smith, Esq., two of the most eminent lawyers of New York. 
On the 16th of April, 1735, and during the progress of the trial, the 
Judges, in a most summary manner, struck their names from the list of 
attorneys, because they had put in exceptions, in Zenger's name, to the 
Information, denying the legality of the Judges' commissions. 

The following letter shows that they were not soon forgiven ; and that 
they, instead of Zenger, were the sufferers — a rather unusual result, in 
legal matters, at least at this day : 

"New York, July 16th, 1737. 

" Sir, — We think the state of publick affairs here afford some Proba- 
bility that we may have relief in a course of Justice for that act of 
silencing us in the case of Zenger, and as you were so kind as to offer 
us your assistance, we beg leave to send you herewith a draught of a 
Declaration for your perusal and amendment. 

" We send you also some authorities that we have read on that head 
which seem generally to look against us. There are two distinctions 
which we think may support our action, malo animo and coram non 
judice. There appear some faint traces of these distinctions in the 
authorities. We wish we had them more plain. 

" Our Judges have valued themselves upon a Dilemma, they thought 
they had us in, viz : If they were Judges, then what they did was in 
that capacity, and no relief is against them for it as such. If they were 
not Judges, then what they did was void and did not hinder us from 
being attorneys, &c. The first draught of the Declaration inclosed, and 
second conclusion we thought would not well enough bring us within 
the distinctions named in that Dilemma. The third conclusion inclosed 
is an endeavor to amend in those points. All which we submit to you, 
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and we desire your opinion whether we ought to pay any regard to their 
quibble or not. 

" We send now a like copy to Mr. Kinsey. We beg you would com- 
pare your observations and amendments with his, and agree upon one 
of the Declarations to send back to us if conveniently you can by the 
Post after this, because our Supreme Court begins the last Tuesday of 
this month, and ends the first Tuesday of August, in order that we may 
file the Declaration on the Monday before the end of the Term. 
"We are 

" Your Humble Servants, 

" Ja. Alexander 
" Wm. Smith. 
" To Andrew Hamilton, Esq." 



